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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM ABBEYVILLE COUNTY
In The Court of Common Pleas

Bugene C. Griffith, Jr., Circuit Court Judge

Case No. 10-CP-01-080

Dr. Richard Taylor, Dr. Parker Young, J. David Chesnut and

the Erskine Alumni ASSOCIAtION, ....ccoiviverieisios et Respondents,
V.

General Synod of the Associated Reformed Presbyterian

CRUTICh, INC., e st eeens Appellant.

APPELLANT GENERAL SYNOD’S MOTION TO SUSPEND
OR MODIFY PRELIMINARY INJUNCTION

Appellant, General Synod of the Associated Reformed Presbyterian Church, Inc.
(“General Synod”) moves to suspend or modify the Preliminary Injunction (currently
under appeal) entered by the Honorable Eugene C. Griffith, Jr., dated April 9, 2010.

STATEMENT OF THE CASE

In this case, the litigants dispute which one of two boards is the rightful board of
Erskine College. Judge Griffith entered a preliminary injunction favoring one competing
board, and then enjoined the General Synod, iis attorneys, or its active supporters, from

expressing any disagreement. This is patently unconstitutional.
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In addition, the Preliminary Injunction prohibits certain individuals from
assembling together for any purpose and prohibits all enjoined parties from encouraging
that these individuals should assemble together. These provisions are also patently
unconstitutional. Furthermore, provisions of the injunction are so vague and ambiguous
as to leave even the most conscientious adherent without confidence of compliance.
Finally, although the Court established an injunction bond of Fifty Thousand dollars
($50,000.00), it allowed the Respondents to satisfy the bond requirement by filing with
the clerk the sum of only ten percent (10%) of the required bond amount. Under Rule 65,
the Preliminary Injunction should be declared null and void for failing to post the stated
bond amount.

STATEMENT OF THE FACTS

The Associate Reformed Presbyterian Church (the “Church”) is one of the oldest
Protestant denominations in the United States comprised of approximately 290 churches
or congregations. The General Synod is the governing authority of the Associate
Reformed Presbyterian Church and represents in one body all of the Presbyteries. Its
members consist of all congregational pastors, ruling elders, full-time foreign
missionaries, a representative of each Presbytery, and certain other individuals engaged in

or retired from service to the Church. Each of these individuals (and their agents and
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counsel) is purportedly subject to possible contempt under the unconstitutional “gag”
provisions, in Judge Griffith’s preliminary injunction Order.’

In 1835 the Church established and funded what is now known as Erskine Coliege,
the first four-year college established by a church within South Carolina. In 1850, the
Church obtained the incorporation of Erskine College through an Act of the General
Assembly. This Charter established the existence of The Board of Trustees of Erskine
College (“Board of Trustees).

Pursuant to the Legislative Charter of 1850 (which Charter was extended in
1872 to “continue in force until repealed.”) the sole authority to appoint trustees to the
Board is maintained by the General Synod.

At the 2009 yearly meeting of the General Synod, the Moderator was instructed to
form a commission (the “Commission”) to investigate whether the oversight exercised by
the Board of Trustees of Erskine was in fajthful accordance with the standards of the
Church. The Commission spent a considerable amount of time and effort in carrying out
the directive of the General Synod, and as a result of its investigation, the Commission
unanimously concluded that the oversight exercised by the Board of Trustees was lacking.
As set forth in the Resolution adopted by the Board of Trustees in response to this

meeting, on February 19, 2010, the Board of Trustees accepted the findings of the

"Ex. A. Itis worth noting at the outset that although the Order bears Judge Griffith’s signature,
it was drafted by Respondents’ counsel with very few changes in the final Order.

? The Act remains in force. (See Ex. B.)
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Comimnission and concurred in principle with its recommendations. However, rather than
agreeing with the recommendation of the Commission to act immediately by removing
the current trustees and appointing an Interim Board, it proposed reducing the size of the
Board of Trustees over a period of time. Subsequently, at a special meeting of the
General Synod, all members of the Board of Trustees appointed by the General Synod
were “purportedly” removed.® A purported Interim Board was purportedly established.
Some individuals who served on the Board of Trustees prior to their purported removal
were selected to serve on the purported Interim Board. Plaintiffs Taylor and Young were
not among those selected, élthough Plaintiff Chesnut did continue as a trustee on the
purported Interim Board.

Scott Mitchell, the Chairman of the Board of Trustees,® initiated legal action on
March 9, 2010, against the General Synod, complaining of the action taken by the
General Synod in purportedly removing the trustees and appointing the purported Interim
Board. On March 11, 2010, the Executive Committee for the Board of Trustees convened
and instructed Mr. Mitchell to withdraw the legal action he initiated on behalf of Frskine
College. In instructing Mr. Mitchell to withdraw the legal action, the Executive

Committee stated that although it was not in agreement with the action taken by the

* It was absolutely the position of the General Synod that these Trustees were in fact removed,
However, for counsel to actually state this conclusion would violate Judge Griffith’s “gag” order.
Therefore, the word “purported” will be inserted to avoid transgressing this unconstitutional
provision in the preliminary injunction. If the necessary “purported” reference is inadvertently
omitted anywhere, it is unintentional.

* As used herein, “Board of Trustees” refers to the board of trustees, which the Church purported
to remove.
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General Synod, it believed that the legal action initiated by Mitchell undermined the
unity, peace, purity, and prosperity of the Church. The Executive Committee further
resolved to bring no further legal action.

Although the Board of Trustees accepted that the purported Interim Board should
proceed as the authorized board for Brskine College, three dissatisfied individual board ‘
members, and an unincorporated association (without evidence of a separate legal
existence) filed suit to thwart the will of both the Board of Trustees, the purported Interim
Board, Erskine College and the ARP Church. Despite their questionable standing, the
Court granted an ex parte temporary restraining order and scheduled a preliminary
injunction hearing,

To succeed in obtaining any form of preliminary injunction (a “drastic remedy” in
any form), Plaintiffs had to establish each of the following elements:

(1) detailed facts showing that the individual Plaintiffs would
themselves suffer irreparable harm; and

(2) a clear showing of likely success on the merits, including
overcoming the General Synod’s power to remove trustees as -
established in:

(a)  Erskine College’s founding Legislative Charter; and
(b)  S.C. Stat. Ann. § 33-31-809(b); and
(¢)  S.C. Stat. Ann. § 33-31-808; and’

* The continued application of the powers in the Legislative Charter was codified by the South
Carolina Non-Profit Corporations Act. See S.C. Code Ann. § 33-31-305 (expressly preserving
the powers granted under legislative charters prior to 1900). For the Court’s convenience, the
1850 Act, the 1872 Act and the three relevant sections of the Non-Profit Corporations Act are
attached hereto as Fx. B.
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(3)  an inadequate remedy at law for any individual, irreparable harm
suffered by Plaintiffs themselves (not the college, generally).

Pursuant to the Legislative Charter of 1850/1872, the sole authority to appoint
trustees to the Board of Trustees and to “fill all vacancies occurring by death, resignation
or otherwise™ (emphasis added) was given exclusively to the General Synod. Moreover,
although certain duties were assigned to the Board of Trustees, it remained subject to the
general supervision and control of the General Synod, even in the administration of the
College.’ Despite the fact that when the Legislative Charter was issued by the General
Assembly in 1850/1872, the power Qf removal was considered inherent to the power of
appointment, Judge Griffith concluded that Legislative Charter would likely be found not
to give the Church this authority.” ITe reached this conclusion even though the Legislative
Charter expressly gave the Church the power to annul any appointments made by the
Board of Trustees, whefher it be officers of the Board, officers of the College, or
professors, tutors or instructors. (Ex. B., Legislative Charter, Section II}. So the lower
Court, in issuing its injunction, had to conclude that the General Assembly intended to

deny the Church the power to remove its own board appointees, but gave it the power to

¢ Specifically, the grant of authority to the Board is limited as follows: “Provided, that the
[Church] shall have the power of confirming or annulling such appointments, and of exercising a
general control and supervision over the officers, affairs and government of said College.”

7 See. e.g., Myers v. U.S., 272 U.S. 52, 119, 47 S.Ct. 21, 26 (1926) (acknowledging the “well-
approved principle of constitutional and statutory construction that the power of removal . . . was
incident to the power of appointment . . . [and] that as a constitutional principle the power of

appointment carried with it the power of removal™); see also, Hodges v, Rainey, 341 S.C, 79, 85,
533 S.E.2d 578, 581 (2000).
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remove any other Erskine appointee selected by the Board of Trustees. Moreover,
although the Church’s power to remove Board members is implied and inherent, the
Church’s power to supplant the entire board is expressed in detail (“the [Church] shail
have the power ... of exercising general control and supervision over the officers, affairs
and government of said College.”) The Court’s conclusion that none can be removed but
all can be supplanted cannot be reconciled under the rules of statutory interpretation.

Next the Court had to maneuver around the powers of removal expressly set forth
in the South Carolina Nonprofit Corporations Act (NCA). For example, the person with
the power to appoint a director is also vested with the power of termination. This power
is expressly set forth in Section 33-31-809(b), which states, in pertinent part:

(b)  Appointed directors:
(1) Except as otherwise provided in the Articles or
Bylaws, an appointed director may be removed

without cause by the person appointing a
director.

(See Ex. B). Although the bylaws have a provision for the procedure used by the Board
itself to terminate one of its own members, the bylaws have no provision attempting to
limit the authority of the Church’s removal power as the appointing authority under the
NCA. In addition, the Articles (i.e., Legislative Charter) have no limitations on the

Church’s exclusive authority over Trustee appointment.® Nevertheless, the Court

2 According to Robert’s Rules of Order-Newly Revised (10th ed.), “the corporate charter
supersedes all other rules, none of which can legally contain anything in conflict with the
charter.” Pg. 11, lines 18-20. Attached hereto as Ex. C.
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coﬁoluded that, in issuing its preliminary injunction, the Plaintiff will likely succeed in
establishing the General Synod does not have any removal power as the appointing
authority.

In addition to the appointing authority’s power of removal, the NCA grants the
member(s) of a nonprofit enterprise the power of removal. This grant of removal
authority is unconditional with regard to non-profit entities like Erskine College:

S.C. Code Ann. § 33-31-808(a):

The members may remove one or more directors elected by
them without cause.’”

(See Ex. B). Nevertheless, in issuing its preliminary injunction, the Court concluded that
the Plaintiff is likely to succeed in establishing the General Synod does not have any
removal power as the defined member of the nonprofit corporation, Erskine College.
Undeterred by these independent tiers of removal authority, the Court entered a

preliminary injunction, abating the purported Interim Board appointments. In addition,
despite protests to the contrary,'’ the Court also ordered that:

“the General Synod and it offices, agents, servants, employees,

and attorneys, as well as those persons in active concert or

participation with them ... are hereby enjoined from

declaring any group other than the Existing Board to be the
Board of Erskine.”!!

? The General Synod constitutes the “member” under § 33-31-808. See Baptist Convention of
the State of Georgia v. Shorter Coll., 596 S.E.2d 761, 764 (Ga. Ct. App. 2004) (holding that the
Baptist Convention of the State of Georgia was the member of Shorter College under the Georgia
Nonprofit Corporation Code).

¥ See Ex. D, Comments on proposed Draft of Preliminary Injunction.

" The “gag” provision (emphasis added).
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Similarly offensive to the constitutional rights of the members of the General Synod and
the other enjoined parties, the Court further prohibited “convening'® or encouraging”
the convening of [the purported Interim Board]”. (emphasis added) (Ex. A., Order,
Page 15).

LEGAL ARGUMENT

L. Preliminary Injunction Should be Vacated, or Modified to Remove
Constitutionally Offensive Provisions,

Whenever a judge takes unto himself:

“The authority of deciding what the individual may say and
may not say, what he may write and may not write, and by an
injunction writ require him to adapt the expression of his
sentiments to only what some judge may deem fitting and
proper, and there may be readily brought about the very
condition against which the constitutional guaranty was
intended as a permanent protection, Liberty of speech will
end where such control of it begins.”

Howard Gault Co. v. Texas Rural Legal Aid, Inc.,, 615 F. Supp. 916, 951 (D.C. Tex.
1985) (citation omitted).
Under this fundamental constitutional precept, overreaching preliminary

injunctions have routinely been stricken down. e.g., Thomas v. Collins, 323 U.S. 516

(1945) (reversing contempt citation against union official for giving a speech in violation

' In violation of the constitutional right to assembly.

3 In violation of the constitutional right to free speech and assembly.
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of a state district court’s temporary injunction). Moreover, even before contempt

sanctions are entered,

“Where the use of coercive power is threatened, First
Amendment rights may be violated by the chilling effect of
governmental action that falls short of a direct prohibition
against speech. The exercise of First Amendment freedoms
may be deterred almost as potently by the threat of sanctions
as by their actual application.”

Aebisher v. Ryan, 622 F.2d 651, 655 (2d Cir. 1980) (citations omitted); see also

Dombrowski v. Pfister, 380 U.S. 479, 486 (1963).

In enjoining the Appellants from “declaring any group other than the Existing
Board to be the Board of Erskine,” the Court is unquestionably imposing a content-based
restriction. (That is, the Court is directing what the content of Appellants’ declarations
can, and cannot, be.) Such restrictions must be “absolutely necessary to serve a
compelling state interest and [ ] narrowly tailored to the achievement of that end”.

McGuire v. Reilly, 260 F.3d 36 (1" Cir. 2001) (citing Boos v. Barry, 485 U.S. 312, 321-

29 (1988); Ark. Writers” Project, Inc. v. Ragland, 481 15.S. 221, 231-232 (1987)).
Undoubtedly,

Governmental restrictions on the content of particular speech
pose a high risk that the sovereign is, in reality, seeking to
stifle unwelcome ideas rather than to achieve legitimate
regulatory objections. Turner Broad. Sys., Inc. v. FCC, 512
U.S. 622, 641, 114 S.Ct. 2445, 129 L.Ed.2d 497 (1994). Asa
general rule, therefore, the government cannot inhibit,
suppress or impose differential content-based burdens on
speech. Id. at 641, 42, 114 S.Ct. 2445, To provide maximum
assurance that the government will not throw its weight on the
scales of free expression, thereby “manipulate[ing] public

10
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debate through coercion rather than persuasion,” . . . courts
presume content-based regulations to be unconstitutional.

MeGuire, 260 F.3d at 42-43.
The fundamental protection of First Amendment rights to free speech and
assembly are so significant that federal law actually allows an affected person to bring an

action in federal court directly against the state court judge for violating and/or chilling

these fundamental constitutional rights. For examp1¢ in Cheffer v. McGregor,' 6 F.3d
705 (11™ Cir. 1993), plaintiff brought suit in federal court to invalidate an injunction that
abrogated her free speech rights, The Eleventh Circuit Court of Appeals stated that
“when Judge McGregor issued the Amended Permanent Injunction in the state case, he,
in effect, created a criminal statute prohibiting [ ] free speech activity in a certain
geographical location.” Id. After a lengthy discussion of the constitutional limitations in
issuing injunctions, the Eleventh Circuit Court of Appeals vacated the order. This is not
an isolated example of a state court judge being sued in federal court for violating First
A1n611dment rights of free speech and assembly through the issuance of an injunction.

Seg e.g. Brown v. Damiani, 154 F. Supp. 2d 317, 319-20 (D. Conn. 2001) (deciding the

constitutionality of state Judge Richard Damiani’s injunctive order); Gottfried v. Medical

Planning Services, Inc., 142 F.3d 326 (6tll Cir. 1998) (action to strike down state court
Jjudge’s injunction restricting plaintiff’s constitutional rights). Sometimes these cases

even reach the United States Supreme Court. Nebraska Press Association v. Stuart, 427

'* The Honorable Robert McGregor, circuit judge for the Eighteenth Judicial Circuit of Florida.

11
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U.S. 539 (1976) (Lincoln County Judge, Hugh Stuart’s preliminary injunction was an
invalid and unconstitutional prior restraint in violation of the First Amendment).

In South Carolina, it is recognized that the “right of the people by organization to
cooperate in a comumon effort . . . to attempt to influence public opinion in a peaceable
manner and for a lawful purpose has long been regarded as among the fundamental rights

of citizens.” City of Florence v. Geor,é,e, 241 8.C. 77, 127 S.E.2d 210, 211 (1962). In

this regard, an “injunction forbidding the performance of a particular act must be based
on a conclusion that the act forbidden, if performed, would constitute a violation of the
law. Otherwise, the court would be enjoining the performance of a perfectly legal act,

which the court is without authority to do.” Chandler v. James, 180 F.3d 1254, 1271 (11"

Cir. 1999). 1t has been stated that, “the threat to the First Amendment becomes positively
alarming when violation of the law is not even a necessary prelude . . . and the only basis
for the injunction is a nebulous ‘public policy’ of the State enforced by the inherent

equitable power.” Lawson v. Murray, 515 U.S. 1110, 1114 (1995). Consequently, an

injunction that includes a prior restraint on speech or assembly comes to the court “with a

heavy presumption against its constitutional validity.” Bantam Books v. Sullivan, 372

U.S. 58, 70 (1963); State-Record Co., Inc. v. State, 332 S.C. 346, 350, 504 S.E.2d 592,

594 (5.C. 1998) (“extremely heavy burden”). When the case involves a “prior restraint
on pure speech, the hurdle is substantially higher. . . . Indeed, the Supreme Court has
never upheld a prior restraint, even faced with the competing interest of national security

or the Sixth Amendment right to a fair trial.” Proctor & Gamble Co. v. Bankers Trust

12
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Co,, 78 F.3d 219, 227 (6th Cir. 1996). See also CBS, Inc. v. Davis, 114 S.Ct. 912, 913-14

(1994) (setting forth a strong presumption against any injunction that could act as a prior

restraint on free speech); Nebraska Press Ass’n v. Stuart, 427 U.S. 539, 559 (1976)

(“when a prior restraint takes the form of a court issued injunction, the risk of infringing
on speech protected under the First Amendment increases.”).

In issuing its Preliminary Injunction, the Court below, enjoined the General Synod,
its delegates, officers, agents, servants, employees and attorneys (well over 500
individuals across the United States and in Canada) from “declaring any group other than
the Existing Board to be the Board of Erskine.” Judge Griffith issued this pure speech
prior restraint not because it would be illegal, or because it would incite violence, or
because it would threaten the national security, but merely because he is of the
preliminary opinion that this fact will likely be ultimately established in the underlying
litigation, That is, he found it to be likely in issuing his preliminary injunctions and he
forbids anyone from expressing disagreement with that conclusion. As set forth above,
this is patently unconstitutional."

Similarly, Judge Griffith’s prohibition against “convening or encouraging the

convening of any group other than the Existing Board that claims to be the board of
Erskine” is a prior restraint on the constitutional right of assembly and free speech.

Again, Judge Griffith did not suggest that a gathering of the purported Interim Board

' Prior to issuing the injunction, the constitutional impropriety of this provision was expressly
pointed out to the court. See comments to Judge Griffith on proposed preliminary injunction
language, dated April 8, 2010 (attached hereto as Ex. D).

13
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would violate the law, would cause violence or otherwise be illegal. Instead, Judge
Griffith has merely decided that as a preliminary matter it is likely that the Existing Board
will ultimately be found the more legitimate, and he simply will not tolerate any gathering
(right to assemble) or encouragement (free speech) contrary to his preliminary conclusion.
This is patently unconstitutional.

For the foregoing reasons, subsections (iii) and (iv) should be stricken from the
Preliminary Injunction.

11. Preliminary Injunction Should be Vacated, or Modified to Remove Vague
and Ambizuous Provisions.

[n addition, subsection (v) should be significantly modified because it is vague and
ambiguous. Among other things, subsection (v) prohibits any enjoined party from
“engaging in any . . . activity . . . which . . . purports to control . . . the property, funds or

37

other assets of Erskine.” Thus for example if a delegate to the General Synod is also a
season ticket holder for the Erskine baseball team, he would be prohibited by Judge
Griffith’s Order from requesting that an usher remove game crashers from “his” seats in

Erskine’s baseball bleachers. Although this example seems almost silly, there are an

infinite number of similar examples that fall within the vague and ambiguous language

14
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used by the Court in setting forth the prohibition in subsection (v).'® The vague and
ambiguous nature of subsection (v) of the Preliminary Injunction runs afoul of Rule 65(d)
and should be significantly rﬂodiﬁed or deleted. In issuing preliminary injunctions, “a
court must craft its orders so that those who seek to obey may know precisely what the

court intends to forbid”. American Red Cross v. Palm Beach Blood Bank, Inc., 143 F.3d

1407, 1411 (11" Cir. 1998). Thus, Rule 65(d) requires that “every order granting an
injunction . . . shall be specific in terms; shall describe in reasonable detail . . . the act or
acts sought to be restrained. . . .»'” Under Rule 65(d), “an ordinary person reading the
court’s order should be able to ascertain from the document itself exactly what conduct is

prescribed.” Hughey v. IMS Dev., 78 F.3d- 1523, 1531 (11" Cir. 1996) (quoting, 11A

Wright et al, Federal Practice and Procedure § 2955 at 308-09 (1995)). Even if

subsection (v) is interpreted as meaning, or modified to mean, that the enjoined partics
may not execute any transaction involving the property, funds or assets of Erskine
College without proper authority, this subsection would still be inappropriate. That is
because it would merely be an injunction to “obey the law.” Generally, “appellate courts
will not countenance injunctions that merely require someone to ‘obey the law’.” (Payne

v. Travenol Laboratories, Inc., 565 F.2d 895, 897-98 (5th Cir.), cert. denied, 439 U.S. 835

16" Again, it should be pointed out that although this is the Order of the Court, the drafiing of the
preliminary injunction and the specific prohibitions was accomplished by Respondents’ counsel,
with minor modifications by the Court. Therefore, significant responsibility should be assigned
to Respondents’ counsel for failing to draft a preliminary injunction that could withstand
constitutional scrutiny.

'7 The federal rule is virtually identical,

15
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(1974). Consequently, subsection (v) of the preliminary injunction should be modified or
deleted. If not deleted in total, it should be modified to simply read that the defendant is
hereby enjoined from “executing any transaction that disposes of the property, funds or
other assets of Erskine College without the appropriate authority of the administration or
board of trustees.”

M. Prelizninary Injunction Should be Vacated for Failure to Provide the
‘ Required Bond or Suspended Until the Required Bond is Posted.

Rule 65(c), SCRCP, expressly requires that “no restraining order or temporary
injunction shall issue except upon the giving of security by the applicant, in such sum as
the court deems proper, for the payment of such costs and damages as may be incurred or
suffered by any party who is found or have been wrongfully enjoined or restrained.”

In drafiing the Preliminary Injunction, the Court notified the parties that it was
requiring a bond of Fifty Thousénd dollars ($50,000.00). The Court allowed the parties
to comment on the level of an appropriate bond and not surprisingly, the Respondents’
counsel suggested a lower bond and the Appellant’s counsel suggested a higher bond. In
suggesting a higher bond, Appellant’s counsel noted that the testimony at the preliminary
injunction hearing included the fact that the Appellant provides Erskine College
approximately Six Hundred Thousand dollars ($600,000.00) per year. Appellant’s

counsel also advised the Court that “costs and damages” recoverable under Rule 65,

16
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